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The law before the Council today encourages more violence in the District. At a time
when there is an urgent crisis of violence that District leaders need to face, rolling back hard
fought police reforms is an unnecessary and dangerous distraction. Following our national
reckoning on the persistent reality of racism, especially in policing, the DC Council became
national leaders by immediately acting to create new systems of transparency and accountability
for the Metropolitan Police Department (“MPD”) and firmer restrictions on deadly force against
DC residents and visitors. These reforms made the District safer by promoting responsible and
Constitutional policing that focused on safety for officers, suspects, and the public. Now that
violence is surging in our communities, the Mayor is calling for rolling back these reforms in the
name of public safety. But unsafe policing by unaccountable officers will lead to more state
violence and do nothing to stop the violence that we all want to prevent. Accordingly, on behalf
of the Washington Lawyers’ Committee for Civil Rights and Urban Affairs?, | ask that this
Council reject the Addressing Crime Trends (ACT) Now Amendment Act of 2023.

Among other things, The ACT Now Act rolls back transparency into officer discipline by
limiting the timing for the release of records, what is released, and, worst of all, officer names so
that there is no accountability or way for the public to know if repeat offenders are being
disciplined. It legalizes chokeholds by making it legal for an officer to hold onto someone’s
neck in order to restrain their movement. The ACT Now Act instructs officers that they do not
need to consider the life of a suspect when engaging in a car chase. The legislation would thwart
Constitutional accountability by allowing officers to view body worn camera footage before
writing reports except in delineated serious situations — meaning officers can add facts not
known to them at the time they stopped and frisked individuals.

This ACT Now Act asks us to forget the serious need for reform and for greater police
accountability. It asks us to forget that a police officer suffocated George Floyd in Minneapolis
because he thought he could get away with it. It forgets that right here in DC, MPD officers
murdered Karon Hylton-Brown because those officers did not value his life when they chased
him. DC cannot hold claim to “Black Lives Matter Plaza” and then put into law that Black
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civilian lives do not matter. If we are committed to ending violence in the District and saving
lives, then that means that the life of everyone — suspect or civilian or officer — needs to be
protected. This bill sends the message that some lives are worth more than others.

The ACT Now Act is also an affront to the fight for statehood and home rule. As citizens
of the District of Columbia, we are denied the fundamental human right of representative
government. Our local laws are subject to the whim of Congress, in which we have no
representation. We have seen this past year that not only are the usual enemies of DC home rule
attacking the District’s democratic process, but our allies have abandoned us as well.?

Democrats hold both the Senate and the White House, and yet this Council’s good governance
modernization of our criminal code was overturned by both. Not long after, both Democrats and
Republicans voted to overturn this Council’s Comprehensive Policing and Justice Reform
Amendment Act.* Only after successful lobbying to President Biden did he veto that disapproval
resolution and allow DC’s police reform bill to become permanent law.> The ACT Now Act
would undo many of the important provisions of that legislation. To change them now would be
to undo the fragile victory won on protecting home rule. Congress has shown enough disdain for
the human rights of DC Citizens; this Council should not join them by passing this legislation.

l. The ACT Now Act Will Not Reduce Violence in the District Because More
MPD Officers Does Not Mean Less Violence

This law will not solve our current crisis of violence in the District. More police and more
policing does not mean greater safety. The District currently has the greatest number of police
officers per capita—by far—of other cities with more than 35,000 residents.® There is a lot of
discussion about the exact number of officers that MPD employs, but that discussion ignores the
reality of the thousands of special police officers and federal police that enforce DC Code
violations throughout the District. Further, police presence alone does not lower rates of violence.’
In 2008 there were 186 homicides in DC.® That same year, MPD employed 4,022 officers. In
2012, there were 88 homicides, and MPD had 3,869 officers.® Accordingly, the District employed
fewer officers and experienced fewer homicides. There are innumerable factors that could account
for these different outcomes. The same factors are likely at play in the current crisis. But the size
of MPD’s police force cannot be the only factor involved. More MPD officers is not the solution.
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Instead, the DC Council should ensure that the officers that DC does employ are effective and
conscientious — the opposite of what the ACT Now Act promotes.

Further, the ACT Now Act will not grow MPD’s ranks even if that was the solution to
ending violence. MPD was facing difficulties in hiring officers long before the 2020 racial
justice protests and the subsequent reforms that this Council enacted.® Cities across the United
States are failing to attract as many officers to their forces as they used to.!  Although some of
these cities have similar reforms in place as the ones at issue here, others do not. For example,
Missouri does not allow the release of police disciplinary records under any circumstances.!2
Yet the St. Louis Police Department is understaffed.’® There are likely many reasons why MPD
is not hiring as many officers as it wants.** To be sure, some officers are leaving the force
because of the accountability measures that the Mayor wants to dismantle, but other officers are
leaving because of the culture of disrespect within the force itself.’> Police recruitment is also
part of the same national economic forces that have transformed the job market following the
COVID-19 pandemic. Bus drivers,® social workers,'” and other workers that keep the District
going are also in short supply. Allowing for less accountability and more violence is not going
to inspire more effective individuals to stay or join MPD, and this Council must reject these
efforts.
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1. Full Transparency Is Vital for Accountability and Unbiased Policing

Rolling back on transparency about MPD discipline and police complaints will not keep
good officers on the force and will negatively impact public safety. The public deserves to know
if their police are acting with the highest standards. The database of officer discipline that this
Council has already mandated allows members of the public to ensure that officers with a serious
record of abuse are not allowed to continue on the force and to ensure that MPD leadership take
police abuse seriously. In a civilized democracy, the police may only assert their powers with
the informed consent of those that they police, and public insight into whether officers are
exceeding their authority or acting with violence, bias, or disrespect is vital to informed consent.
DC residents are already lacking in democratic rights that most of our country takes for granted,
and this Council should not diminish those rights any more than Congress already has. This
Council must reject the Mayor’s call to dismantle the robust police transparency that is already in
place. There cannot be true public safety without true police accountability.

The ACT Now Act undoes essential elements of police transparency. It prevents the
release of records from prior to the effective date of this new law. It limits the release of records
to just those for which there was a suspension, termination, or demotion. And it does not name
the officer involved in the database of police discipline. In essence, it renders the release of
records toothless. Putting a time restriction on the release of records under the Freedom of
Information Act (FOIA) does not allow the public to review how officers have acted throughout
their tenure. Not allowing the release of FOIAs about investigations that were not sustained or
did not lead to discipline means the public cannot evaluate the effectiveness of the internal
discipline process. Even worse, removing names from both the discipline database and FOIA
responses means that it will be impossible for members of the public to determine if repeat
offenders remain on the force. Full data means full understanding, and this Council must allow
the public that full understanding in order to keep check on MPD.

The ACT Now Act’s changes are unnecessary to protecting officers’ privacy because
current law is properly balanced for both the police and public. The database on officer
discipline only contains incidents of “sustained allegations of misconduct pertaining to an
officer's commission of a crime, the officer's interactions with members of the public, or the
officer's integrity in criminal investigations.”*® Current FOIA law allows MPD to withhold any
records of investigations or discipline for “[t]echnical infractions solely pertaining to the
enforcement of administrative departmental rules that do not involve interactions with members
of the public and are not otherwise connected to the officer's investigative, enforcement, training,
supervision, or reporting responsibilities” and sensitive medical information.'® Therefore
officers are protected from intrusion into the medical information or employment issues that any
other District employee could face. But as armed officers with the power to stop, arrest, injure,
and kill, the public deserves insight into if they are abusing their power.?’ Public disclosure of

8 DC Code § 5-1116(a).

1 DC § Code 2-534(d-1)(2).

20 Washington Post Editorial Board, Opinion: How to fight crime without scaling back officer accountability, WASH.
PosT, Oct. 27, 2023, https://www.washingtonpost.com/opinions/2023/10/27/boswer-policing-plan-dc-misconduct.

4



disciplinary records is not unique to police officers. As an attorney licensed to practice in the
District of Columbia, discipline administered against me and any related hearings would be made
available to the public.?! To be sure, unfounded bar complaints are kept confidential, 2> whereas
any substantive complaints against MPD officer are available under FOIA whether or not the
complaint proceeds to the disciplinary process.?® Yet the same is true when an officer arrests an
individual: the record of that person’s name and the accusations against them are made public
forever regardless if the arrest was frivolous or unfounded. Safe policing means that officers
must subject themselves to scrutiny for how they do their jobs; and the ACT Now Act will take
that away.

Transparency also supports conscientious and law-abiding officers in MPD just as much
as it deters the most problematic officers. Two years ago, | was part of a group of attorneys who
represented 12 officers of color and two affinity groups in their lawsuit for widespread
discrimination by our neighbor, Prince George’s County.?* These officers were horrified by how
PGPD’s culture led to racist attitudes towards the community. As part of that lawsuit, we were
able to view thousands of disciplinary records that the County shielded from public view because
Maryland law was highly restrictive at the time.?> PG County fought tooth and nail against the
public release of those records, but after several community groups, the Public Defenders, and
even the States’ Attorney intervened, a federal judge decided that the expert report of Michael
Graham analyzing those disciplinary records must be made public because the public had a
significant interest in its contents.?® The “Graham Report” as it was called detailed a troubling
picture of how PGPD dealt with the public, but also how white officers got away with abuse and
misconduct at much higher rates than their peers of color.?” The lack of transparency in PGPD
did not just protect the frequent abusers on the force, it masked how poorly officers of color were
treated. MPD is currently under threat from several discrimination lawsuits,?® and has been
subject to significant penalties for discrimination in the past decade.?® Transparency will allow
an extra layer to ensure that our own police department is treating officers equally no matter
race, gender, or other protected characteristic. Conscientious officers will be well served by
public insight into the disciplinary process of MPD and a discrimination free culture.

The ACT Now Act’s changes to access of records to the Office of Police Complaints is
also troubling and sends the wrong message. MPD and DC Housing Authority Officers need
robust and immediate oversight of their behavior because of the responsibilities with which they
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are entrusted. To that end, the Office of Police Complaints needs “unfettered” access to any
relevant information. Changing that provision in the code to “timely” sends a message that law
enforcement can stonewall the Office of Police Complaints, which is a professional and vital part
of District government.

There is no need to roll back transparency reforms. But there is a need to make sure they
stay in place. This Council should reject these provisions outright.

I1l.  The ACT Now ACT Legalizes Chokeholds and Tells MPD that Black Lives
Do Not Matter

The changes to the prohibition on chokeholds are unnecessary and dangerous. No one
has cited one incident of any officer being charged or disciplined for “incidental contact” with
anyone’s neck.®® And despite the Mayor’s description of the law’s reforms as decriminalizing
“incidental contact with the neck” it does no such thing.3! Instead it allows a chokehold to
restrain an individual’s “movement” even if that restraint has the unintended effect of restricting
that person’s airway or breathing. Three short years after our nation watched George Floyd die
in Minnesota while a police officer kneeled on him to restrict his movement and years after we
all watched Eric Garner suffer a similar fate in New York, there is no reason for any MPD
officer to put any person at risk of suffocating in order to restrain them. This Council has
already heeded the Police Reform Commission’s warnings about the proven medical dangers of
even a light restriction (the weight of a housecat according to some doctors) on a person’s
airway, and there is no reason to go back.®> Chokeholds are violent, and decriminalizing them
cannot be the way to end violence in the District.

The changes to the prohibitions on police chases are equally dangerous and insulting to
the community. The Act Now Act’s provisions instruct officers that they need not concern
themselves with the life of a suspect in deciding to engage in a police chase. District law does
not outright ban vehicle pursuits.®® Instead, it allows officers to use them as a last resort to save
lives, and only after having taken into account all the circumstances and risks that a police chase
can impose on all involved.®* The amendments here explicitly remove a consideration of the
lives of the fleeing suspect or suspects. What message does the District want to send during a
spike in violent deaths by saying that its own officers do not have to consider whether a speeding
suspect lives or dies?

The concern over deadly police chases in DC is not academic. In October 2020, | was
asked to serve as the attorney for Karon Hylton-Brown’s family while they viewed the footage of
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their son’s death. Karon was chased on his moped by MPD officers until he crashed and died.®
That evening the MPD officials who showed the video wanted to show as little of it as possible.
It took a call from Councilmember Trayon White to then-Chief Newsham for MPD to show the
full video to the grieving family. That demonstrated a clear anti-transparency culture in the
police department. A culture that this law only perpetuates. Ironically, the officers involved in
Karon’s death initially indicated that they were chasing him because he was committing a
violation of safety laws by not wearing a helmet, but cared nothing for his life when they started
the chase. The MPD officer driving the cruiser was ultimately convicted of second degree
murder, and he and his partner were convicted of trying to cover up the truth of what happened.®®
It has been three years since Karon was murdered. It is imperative that this Council reject any
message to MPD that life is not precious and that they should not consider a suspect’s life during
a police chase.

V. Changes to the Body Worn Camera Program Will Hurt Constitutional
Policing and Officer Accountability

The ACT Now Act’s provision allowing officers to review their body worn camera
recordings before writing their reports will not improve policing, but it will hurt vulnerable
communities. It is vital that officers, like any individual in any job, create accurate and timely
records. But for police officers, there are Constitutional implications for why those records must
be contemporaneous and wholly their own. Unless officers possess a warrant or witness a crime
in progress, they may only stop an individual if the officer has “reasonable suspicion” of criminal
activity, and may only frisk that person if there is “reasonable suspicion” that the person is armed
and dangerous.®” That reasonable suspicion must be based on facts that the officer making the
stop knows at the time of the stop.3® Allowing officers to review their body worn camera footage
before writing their report gives allows them the chance to observe the situation after the fact and
add details that never justified the stop to begin with — with little ability for the person stopped
and searched to fight back.>® Stop and frisk policies have a direct impact on race equity, which
was the initial impetus for these reforms. MPD officers stop Black people at a highly
disproportionate rate.*® Such stops have very little chance of finding firearms.** But this
constant intrusion on people of color has a weathering impact on communities of color.*> For
any individuals who want to challenge an unnecessary stop, a police report that contains after-
the-fact impressions of an officer will make it difficult for an individual to make headway.
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Indeed it is these smaller, less high profile encounters that need this restriction, not the high
profile ones that this bill already sequesters from an officer’s initial view.

To that end, the changes to the provisions on automatic release of body camera footage
send a troubling message to MPD officers and the DC residents and visitors that they police.
Just like the provisions about disciplinary records, the automatic release of body worn camera
footage to the public for significant police actions allows DC residents and visitors to see how
they are being policed and to take immediate political action if needed. Automatic release of
footage allows for immediate accountability and quells any efforts of the District to hide
problematic policing or of the public to assume that there is a cover-up. The ACT Now Act does
not remove the automatic release provision generally, but in its new definition section it excludes
a category of firearm incidents from automatic release, such as “negligent discharge” and “range
incidents.” In this current crisis of gun violence, any discharge of a weapon by anyone in the
District is serious, and the public should be able to have immediate access and oversight of how
weapons are being handled.*®

DC residents and visitors deserve to live, work, and exist in a safe and vibrant city. That
means communities free of violence from both civilians and the police. Creating accountability
and transparency in MPD can safeguard against violent, aggressive, and unconstitutional police
practices. Accountable and transparent policing garners community trust and supports good
officers. The DC Council made significant strides in accountability, transparency, and in
limiting state violence when it responded to the killing of George Floyd in 2020. The Council
does not need to undo those reforms. Officers need to value the lives of all individuals if we
want an end to our violence streak.
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