March 13, 2023

Legislative & Correctional Issues Branch
Office of General Counsel, Bureau of Prisons
320 First Street NW

Washington, DC 20534

Re: Opposition to Proposed Rule Amendments to 28 CFR 545

Dear Assistant Director of the Office of General Counsel and Bureau of Prisons' General
Counsel James Willis,

We, the undersigned non-profit advocacy organizations, are writing to oppose the Federal Bureau
of Prisons (BOP) proposed amendment to 28 CFR 545 regarding the Inmate Financial
Responsibility Program (IFRP) in the strongest possible terms.

We understand that the BOP would like to ensure that victims receive the restitution they are
owed. However, this proposed rule change was inspired by a small number of cases in which
someone incarcerated in the federal prison system held large sums of money in their prison
account despite not paying victim restitution.! The circumstances of these few do not represent
the circumstances of the majority of those held in federal prisons and should not be the basis of a
system-wide rule change that will disproportionately harm those with the least. The system has
tools at its disposal to ensure wealthy people pay the victim restitution they owe, making a rule
change of this magnitude unnecessary.? Further, the BOP should reflect on the way that its own
policies are undermining victim restitution.

While the BOP asserts that participation in the IFRP is voluntary, the punishments for not
participating make it clear that it is not. These punishments include: notification to the Parole
Commission, preclusion of furlough eligibility, preclusion of certain pay benefits or increases,
preclusion of eligibility for premium work opportunities and/or removal from a UNICOR work
assignment, commissary spending restrictions, loss of release gratuity, and loss of early release
and financial awards otherwise available to people who participate in residential drug treatment
programs.’ In other words, incarcerated people in the BOP’s custody could have their pay cut,
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lose their jobs, and even have their time extended for not participating in the IFRP. Under these
circumstances, the program is by no means voluntary.

The overwhelming majority of incarcerated people lack financial resources,* and contrary to
popular belief, prisons and jails often fail to meet the basic needs of incarcerated people
entrusted to their care. The BOP is no different. People incarcerated in the BOP’s facilities often
go without their basic nutritional, hygiene, clothing, and communications needs met. Many go
hungry, lack soap and deodorant, wear worn down or soiled clothing, and go months without a
call with a loved one. They use the little they earn, often just pennies an hour, and what their
loved ones are able to send them to try to meet these needs, mitigate these harms, and retain their
dignity behind bars.

Their families, who are disproportionately low-income, struggle financially to support their
loved ones in prison.’ They are forced to make impossible decisions between paying for a phone
call with their incarcerated loved one and paying for rent, gas, utilities, medication, and even
food. One in three families goes into debt over the simple cost of calls and visits, layer on the
cost of commissary and that number just grows.® Importantly, these costs disproportionately
impact Black and Brown communities, who are arrested and incarcerated at disproportionate
rates thanks to racist policing and sentencing, and women, who are often left bearing the
financial and emotional burden of supporting incarcerated family members.

The support that families provide their incarcerated loved ones can change a facility. It increases
hope, reduces desperation, and encourages participation in rehabilitative programming. It also
reduces tension and violence, improving work conditions for corrections officers. And people
who have support from their loved ones during their incarceration have a better chance at
securing housing and employment before release and ultimately at reentering successfully,’
which translates into increased public safety and lower future carceral costs.

The proposed amendments, which seek to tap the last resources incarcerated people and their
loved ones have, undermine these social benefits. And they are far from necessary to solve a
problem presented by just a handful of people who have wealth.® The reality is that the majority
of people in the BOP’s custody go without every single day. It is unconscionable for the BOP to
extract every last dime that incarcerated people have to provide for themselves or that their
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families scrounge up to support them, especially as it fails to meet their basic mandate to provide
for them. The BOP’s audacity is reprehensible.

More specifically, we strongly oppose the following proposed amendments:

1. Terminating the $75 long-standing safeguard for phone calls in IFRP payment
calculations,

2. Replacing the IFRP minimum payment of $25 with a minimum payment of 25% of
earned income for individuals assigned to UNICOR grade 5 or non-UNICOR work
assignments, and

3. Requiring that 75% of non-institution (community) deposits in an individual’s account be
allotted to IFRP payments.

First, the BOP proposes terminating a longstanding safeguard for access to phone calls, making it
harder for incarcerated people and their families to stay connected. Since 1993, the BOP has
allowed incarcerated people to preserve a small amount, now $75 per month, for phone calls.
Terminating this protected reserve will cut off contact between incarcerated people and their
loved ones. The BOP asserts that the amendment will not reduce phone access because it must
provide one call per month to indigent people. This claim is offensive in that it suggests one call
per month is enough. With calls running between $0.06 and $0.14 per minute,” $75 per month
can fund a lot more than one call. Moreover, very few people are even eligible for the free call
since only people with less than $6 in their account are considered indigent,'® a threshold that is
far too low. Importantly, Congress determined that one call is not enough when it increased the
monthly allowance for calls to 500 minutes per month and made all calls in federal prisons free
during the pandemic through the CARES Act. With emergency relief in the CARES Act expiring
in May 2023, this amendment comes at the most difficult time, exactly when incarcerated people
need to pay for calls again.

Second, the BOP proposes replacing the current quarterly IFRP minimum payment of $25 with a
minimum payment of 25% of earned income for incarcerated people assigned to UNICOR grade
5 or non-UNICOR work assignments. The proposed amendment is aimed at taking even more
from incarcerated people with the lowest paying work assignments. The hourly wage for these
jobs starts at just $0.19'" and has barely changed in decades despite inflation-related increases in
commissary prices. Still, the BOP is proposing to increase garnishments on these meager wages,
which incarcerated people are already forced to stretch to meet their basic needs and often fall
short.
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Third, the BOP proposes confiscating 75% of outside contributions to a person’s account. With
wages that max out at $1.15," incarcerated people often reluctantly rely on loved ones outside to
help meet their basic needs. Families struggle deeply to help provide for their loved ones inside,
making impossible decisions between their loved ones’ needs and their own. These struggles can
lead to tension that tears families apart. The BOP’s current proposal would multiply their
struggles and these tensions. With $0.75 of every dollar confiscated, families would need to
quadruple their contributions to provide their incarcerated loved ones the same support. Most
will not be able to, and more importantly, they should not have to.

All of the proposed amendments have a disproportionate impact on low-income people and
families, and the BOP acknowledges it. In the current proposal, the BOP explains that it would
be more equitable to support a progressive scheme that levies marginally increasing
garnishments against wealthier accounts," but that it abandoned this scheme due to technological
and administrative hurdles. This is an unacceptable compromise that most incarcerated people
and their families simply cannot afford.

Further, the BOP has a duty to honor President Biden’s Executive Order 13985, which directs
federal agencies to evaluate whether their policies produce racially inequitable results and
requires agencies to ensure that underserved communities are properly supported.'* The proposed
amendments, have a disproportionate impact on Black and Brown families that are
disproportionately represented in the carceral population. To ignore this is to ignore the
President’s executive order.

If the BOP was really serious about getting victim’s their restitution, they would not be looking
for thousands of dollars in penny wages. Given what incarcerated people make, it is rare that
they can pay restitution during their incarceration even if they abide by every recommendation of
the IFRP. The reality is that when BOP steals wages from incarcerated people, they do not just
steal financial stability from them and their families, but also restitution from their victims. So, to
start, the BOP might consider paying incarcerated workers real wages as recent legislation has
proposed.”
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The bottom line is that the proposed amendments will do little for victims, take from low-income
families, and undermine public safety. The BOP’s proposed amendments will not meaningfully
increase payments to victims because there is just so little to pull from. They will increase the
frequency that families will need to choose between sending money to their incarcerated loved
ones for calls, toiletries, and food staples and purchasing those very same necessities for
themselves, pushing many further in financial despair. And they will decrease the frequency that
incarcerated people can speak with their families and prepare for reentry, undermining all the
associated public safety benefits. The BOP must abandon these proposed amendments to 28 CFR
545.

Sincerely,
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