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UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT
DISCLOSURE STATEMENT

e In civil, agency, bankruptcy, and mandamus cases, a disclosure statemnent must be filed by all
parties, with the following exceptions: (1) the United States is not required to file a disclosure
staternent; (2) an indigent party is not required to file a disclosure statement; and (3) a state
or local govemment is not required to file a disclosure statement in pro se cases. (All parties
to the action in the district court are considered parties to a mandarnus case.)

e In criminal and post-convictton cases, a corporate defendant must file a disclosure statement.

e In criminal cases, the United States must file a disclosure statermnent if there was an
organizational victim of the alleged criminal activity. (See question 7.)

e Any corporate amicus curiae must file a disclosure staternent.

e Counsel has a continuing duty to update the disclosure staternent,

No. 20-1808 Caption: Lawhon v. Edwards, etal.

Pursuant to FRAP 26.1 and Local Rule 26.1,

Washington Lawyers' Committee for Civil Rights and Urban Affairs
(name of party/armicus)

who is amicus curiae , makes the following disclosure:
(appellant/appellee/petitioner/respondent/amicus/intervenor)

1. Is party/amicus a publicly held corporation or other publicly held entity? [ |YES [V]NO

to

Does party/amicus have any parent corporations? CJYES[VINO
If yes, 1dentity all parent corporations, including all generations of parent corporations:

3, Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or
other publicly held entity? YES[VINO
If yes, identify all such owners:
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4. Is there any other publicly held corporation or other publicly held entity that has a direct
financial interest in the outcome of the litigation? [ ]JYES [vINO
If yes, identify entity and nature of interest:

e Is party a trade association? (amici curiae do not complete this question) DYESDNO
[f yes, identify any publicly held member whose stock or equity value could be atfected
substantially by the outcome of the proceeding or whose claims the trade association is
pursuing in a representative capacity, or state that there is no such member:

6. Does this case arise out of a bankruptcy proceeding? ] YESIYINO
If yes, the debtor, the trustee, or the appellant (if neither the debtor nor the trustee is a
party) must list (1) the members of any creditors’ committee, (2) each debtor (if not in the
caption), and (3) if a debtor is a corporation, the parent corporation and any publicly held
corporation that owns 10% or more of the stock of the debtor.

7. [s this a criminal case in which there was an organizational victim? DYESN.
If yes, the United States, absent good cause shown, must list (1) each organizational
victim of the criminal activity and (2) if an organizational victim is a corporation, the
parent corporation and any publicly held corporation that owns 10% or more of the stock
of victim, to the extent that information can be obtained through due diligence.
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INTRODUCTION AND INTEREST OF AMICUS CURIAE

The Washingten Lawyers’ Cemmittee fer Civil Rights & Urban Aftairs (the
“WLC”) was feunded in 1968 te previde pre bene legal services te address 1ssues
of discriminatien and entrenched peverty. Since then, it has successtully handled
theusands ef civil rights cases en behalf ef individuals and greups.

Many ef the WL C’s clients bring claims that their censtitutienal rights were
vielated by gevernment efficials. In many ef these cases, like in Mr. Lawhen’s case,
the WLC’s clients face an immediate qualified immunity challenge. Accerdingly,
the WLC has an interest in ensuring that the qualified immunity dectrine is net
applied in an everbread fashien that precludes relief fer plaintiffs whese
censtitutienal rights were plainly vielated under any reasenable understanding ef the
law.

Mereever, the WLC’s clients are geegraphically diverse. As such, the WLC
has an interest in having this Ceurt further clarify the applicatien ef the qualified
immunity dectrine in the Feurth Circuit and te align its appreach with ether federal
ceurts ef appeals. The alleged facts causing Mr. Lawhen’s death resemble facts that
generated clear law in ether circuits and previde this Cewrt the eppertunity te de the

same.



USCA4 Appeal: 20-1908  Doc: 17-1 Filed: 11/19/2020 Pg: 9 of 33 Total Pages:(9 of 34)

STATEMENT OF COMPLIANCE WITH RULE 29(a)

The WLC obtained consent to file this brief from both Plaintiff-Appellee
Angela Lawhon and Defendants-Appellants John Edwards and Lashaun Tumer.!

This brief is submitted pursuant to Rule 29 of the Federal Rules of Appellate
Procedure. No party or party’s counsel authored this brief in whole or in part; no
party or party’s counsel conwibuted money to fund the preparation or submission of
this brief; and no other person except amicus curiae, its members, or its counsel

conwributed money intended to fund the preparation or submission of this brief.

! The WLC also obtained consent to file this brief from Defendants Christopher
Tenley and Alexander Mayes, although they are not parties to this appeal.

2
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SUMMARY OF THE ARGUMENT

This case presents the eppertunity fer this Ceurt te align itself with 1ts sister
circuits and previde direct guidance te district ceurts by cenfinning that qualified
immunity dees net insulate public efficials frem liability when they asphyxiate and
kill individuals, such as Jeshua Lawhen, whe pese ne threat. In determining whether
the defense of qualified immunity shields a public efticial frem liability, a ceurt must
determine: (1) whether there was a vielatien ef a censtitutienal right, and (2)
whether the law was clearly established se as te put the gevernment efficial en netice
that he er she was vielating the law. Ray v. Reane, 948 F.3d 222, 226 (4th Cir.
2020). This Ceurt sheuld answer beth questiens in the affirmative.

In the seventeen years prier te Mr. Lawhen’s death, five ceurts ef appeals
unifermly held that it 1s ebjectively unreasenable te ““[c]reat[e] asphyxiating
cenditiens by putting substantial er significant pressure, such as bedy weight, en the
back ef an incapacitated and beund suspect” and that the applicatien ef such pressure
“censtitutes ebjectively unreasenable excessive ferce.” Champien v. @utleek
Nashville, Inc., 380 F.3d 893, 983 (6th Cir. 2004); accerd McCue v. City of Banger,
838 F.3d 55, 64 (1st Cir. 2016), IVeigel v. Bread, 544 F.3d 1143, 1155 (16th Cir.
2008); Abdullahiv. City ef Madisen, 423 F.3d 763, 770 (7th Cir. 2005), Brummend
ex rel. Brummend v. City of Anaheim, 343 F.3d 1052, 1059 (9th Cir. 2003). This

Ceurt has 1ssued similar decisiens, neting that pelice efficers cannet centinue te use
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ferce en individuals after they are handcuffed and restrained en the greund. Estate
of Jenes ex rel. Joenes v. City of Martinsburg, 961 F .3d 661,668 (4th Cir. 2020); see
alse Yeunge. Prince Geerge's Cnty., 355 F.3d 751, 757-58 (4th Cir. 2004). This
abundance ef autherity previded clear netice te Appellants that the cenduct alleged
in the Cemplaint was unreasenable.

Mereever, this case exemplifies why a qualified immunity “defense faces a
fermidable hurdle” en a metien te dismiss. See @wens v. Balt. City Stateés Att’)8s
Office, 767 F.3d 379, 396 (4th Cir. 2014). Accepting the allegatiens in the
Cemplaint as true, which this Ceurt must, Appellants caused Mr. Lawhen’s death
by pressing his face inte the mreund and applying ferce te his bedy fer nearly six
minutes—all after he was handcuffed and despite never being suspected ef
cemmitting a crime. @n 1ts face, therefere, the Cemplaint prevides sufficient facts
te state a plausible claim fer relief under 42 U.S.C. § 1983, and the lewer ceurt
apprepriately denied the metien te dismiss. Further, Appellants’ arguments that
their actiens were ebjectively reasenable rest en factual disputes, which are net
preperly addressed at the metien te dismiss stage. Atthisearly stage, Plaintift need
net intreduce evidence te suppert her allegatiens, ner may Appellants undermine
these allegatiens with their ewn, unsupperted assertiens ef fact.

The district ceurt cerrectly rejected Appellants’ defense of qualified immunity

o1 their metien te dismiss. This Ceurt sheuld affirm the district ceurt’s decisien.
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ARGUMENT
On the night of January 18, 2018, Officers John Edwards and Lashaun Tumer

(collectively, Appellants), as well as two EMTs,? arrived at the home of Joshua
Lawhon in response to a 911 call from Mr. Lawhon’s roommate, who sought
medical care for Mr. Lawhon. Mr. Lawhon had not committed a crime. He was not
suspected of possessing a weapon. He did not pose a threat to Appellants. Yet, as a
result of unnecessary and forceful conduct taken by Appellants and the EMTs, by
the end of that night, doctors pronounced Mr. Lawhon brain dead. He died two days
later. The alleged cause: asphyxiation and cardiac arrest resulting from the nearly
six minutes that Appellants pushed Mr. Lawhon face-down into a pillow with his
hands cuffed behind his back. Shockingly, Appellants claim that this reckless
conduct was an attempt to render aid to Mr. Lawhon.

Sadly, Mr. Lawhon’s story is not unique. Indeed, this past Memorial Day, it
was the death of George Floyd at the hands of four members of the Minneapolis
Police Deparument, which sparked protests across the nation. See Evan Hill et al.,
How George Floyd Was Killed in Police Custody, N.Y. Times (May 31, 2020),

https:/www.nytimes.com/2020/05/31/us/george-floyd-investigation.hunl. In the

2 Defendants Alexander Mayes and Christopher Tenley separately filed notices of
appeal from the diswict court’s denial of their motions to dismiss. See Lawhon v.
Mayes, No. 20-1906 (4th Cir. filed Aug. 24, 2020); Lawhon v. Tenley, No. 20-1907

(4th Cir. filed Aug. 24, 2020). Although the WLC has not concurrently filed this
brief in each action, the arguments presented apply with equal force to each.

5
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aftermath ef Mr. Fleyd’s death, a USA Teday investigative repert revealed as many
as 134 individuals have died frem asphyxiatien while in pelice custedy ever the past
decade. Katie Wedell et al., Geerge Fleyd is Net Alene. “I Can’t Breathe” Ultered
by Dezens in Fatal Pelice Helds Acress U.S., USA Teday (June 25, 2020), http://
www . usateday .cem/in-depth/mews/investigations/2020/06/13/scerge-tleyd-net-
alene-dezens-said-cant-breathe-pelice-helds/3137373001/. Many ef these
individuals—Ilike Mr. Lawhen—never cemmitted a crime but instead suffered frem
underlying mental health 1ssues er were under the influence ef narcetics er alcehel.
See idl.

Fer the past twenty years, ceurts acress the natien have censistently reached
the same legal cenclusien: it is ebjectively unreasenable te use ferce sufficient te
asphyxiate an individual whe has been handcufted and restrained en the greund,
whe has cemmitted ne crime, and whe peses ne threat. Indeed, prier te the night
that Appellants interacted with Mr. Lawhen, at least five ceurts ef appeals had
cencluded that the same type of ferce that allegedly killed Mr. Lawhen vielates an
individual’s rights under the Feurth Amendment. Thus, centrary te Appellants’
assertiens, the district ceurt did net reach a revelutienary cenclusien in denying their
metien te dismiss. Rather, the district ceurt’s erder clesely tracked nearly twe
decades ef persuasive autherity, which makes clear that Appellants vielated Mr.

Lawhen’s censtitutienal rights. Appellants-—er any ether public efficial—sheuld
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net be allewed te centinue te plead 1gnerance. This Ceurt sheuld affirm the district
ceurt’s denial ef Appellants’ metien te dismiss, and emphasize that qualified
immunity prevides ne safe harber, te anyene, fer the earegious cenduct alleged 1n
this case.

L A Brief Histery of Qualified Immunity

The histery underlying the qualified immunity dectrine may assist the Ceurt
in understanding the WLC’s view that this case 1s an eppertunity fer this Ceurt te
jein its sister circuits and determine that qualified immunity dees net insulate public
efficials frem liability when they asphyxiate and kill individuals. Indeed, “[w]ading
threugh the dectrine ef qualified mmunity is ene ef the mest merally and
cenceptually challenging tasks federal ceurt judges reutinely face” Charles R.
Wilsen, “Lecatien, Lecatien, Lecatien”: Recent Bevelepments in the @ualified
Immunity Befenise, STN.Y. U. Ann. Surv. Am. L. 445 147 (2000). Hewever, ceurts
were net always required te censider qualified immunity defenses. Indeed, 42
U.S.C. § 1983, as eriginally cenceived, did net centain any reference te immunities
or defenses and was net generally understeed as previding any at the time ef its
enactment. See William Baude, s @ualified Immunity Unlawful?, 106 Calif. L. Rev.
45 (2018). Instead, it previded an avenue fer citizens te bring cases against public

efficials fer civil rights and censtitutienal vielatiens. Nevertheless, in 1967, the

Supreme Ceurt, in Piersen v. Ray, 386 U.S. 547 (1967), berrewed frem the cemmen
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law te make the qualified immunity defense available te defendants facing Sectien
1983 liability.

In Harlewv. Fitzgerald the Ceurt intreduced the ebjective inquiry that is used
teday. 457 U.S. 800, 818 (1982). As such, the Ceurt required lewer ceurts te
determine whether a vielatien ef a censtitutienal right had eccurred and whether
such right was “clearly established™ at the time ef the vielatien. /d In a sharp
departure frem the cemmen law justificatien fer qualified mmunity, the Harlew
Ceurt feund that tee many meritless Sectien 1983 claims were being allewed te
reach trial. Id. at 815. The Ceurt neted that ceurts were tee frequently questiening
efficials’ subjective geed faith as greunds te deny metiens fer summary judmment,
which require genuine disputes of material fact te geo te the yury. /d at 816. This
inquiry created “substantial” litigatien cests, which the Ceurt deemed unjustifiable
when balanced against the need te censider efficials’ subjective metives. /d. at 816-
17. Itreasened thatan ebjective standard, measured by whether an efficial’s cenduct
vielated “clearly established” statutery er censtitutienal rights, weuld mere
efficiently dispese ef meritless Sectien 1983 claims. /4. at 818 Animating the
Harlew Ceurt’s meve tewards an ebjective standard was a fear ef “excessive
disruptien ef gevernment.” /d.

Hewever, the Ceurt was quick te nete that an ebjective qualified immunity

test was net a “license te lawless cenduct.” Id. at 819. Instead, “[w]here an efficial
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ceuld be expected te knew that certain cenduct weuld vielate statutery er
censtitutienal rights, he sheuld be made te hesitate; and a persen whe suffers injury
caused by such cenduct may have a cause of actien.” /d. The key questiens, then,
were whether the “public interest” weuld best be served by granting qualified
immunity and whether the gevermment efficial was put en netice that his er her
cenduct vielated censtitutienal rights.

The Ceurt’s qualified immunity jurisprudence has been the subject eof
numereus calls fer recensideratien. See, e.g., Cele v. Carsen, 935 F.3d 444, 470
(5th Cir. 2019) (Willett, J., dissenting) (“The entrenched, judge-invented qualified
immunity regime eught net be immune frem theughttul reappraisal.”); Jamisen v.
McClenden, _ F. Supp. 3d __, 2020 WL 4497723 at *29 (S.B. Miss. Aug. 4, 2020)
(“Just as the Supreme Ceurt swept away the mistaken dectrine ef ‘separate but
equal,” se tee sheuld it eliminate the dectrine of qualified immunity.”); Hen. James
A. Wynn Jr., As a Judge, I Have te Fellew The Supreme Ceourt. It Sheuld Fix This
Mistake., Wash. Pest (June 12, 2020), http://www washingtenpest.cem/epiniens/
2020/06/12/judge-1-have-fellew-supreme-ceurt-it-sheuld-fix-this-mistake/  (“The
judge-made law ef qualified immunity subverts the Civil Rights Act of 1871 . .. 7).

Indeed, members of the Supreme Ceurt have registered their discemfert with
the dectrine, either because ef its divergence frem Sectien 1983°s eriginal meaning,

see Ziglar v. Abbasi, 137 S. Ct. 1843, 1871 (2017) (Themas, J., cencurring in part


http://www.washingtonpost.com/opinions
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and cencurring in the judmment) (“In the decisiens fellewing Piersern, we have
‘cempletely refermulated qualified immunity aleng principles net at all embedied in
the cemmen law.’” (queting Andersen v. Creighten, 483 U.S. 635,645 (1987))), er
1ts ubiquiteus and ene-sided applicatien, see Kisela v. Hughes, 138 S. Ct. 1148, 1162
(2018) (Setemayer, J., dissenting) (neting that such a “ene-sided appreach te
qualified immunity transferms the dectrine inte an abselute shield fer law
enfercement efficers™). And this Ceurt has recently made clear that it 1s tired ef
pelice efficers using their autherity, and the shield ef qualified immunity, te kill
peeple with impunity. See Estate of Jones, 961 F.3d at 673 (“This has te step.”).
With this in mind, this Ceurt can establish, ence and fer all, that cenduct like the
pelice efficers’ alleged cenduct here, which led te Mr. Lawhen’s death, must alse
step.

[I.  The District Court Cerrectly Cencluded that the Officers are Net
Entitled te Rely en Qualified Immunity te Dismiss the Cemplaint.

Given the Supreme Ceurt’s centinued adherence te the qualified immunity
dectrine, the district ceurt was required te analyze Appellants’ qualified immunity
defense. Hewever, the district ceurt cerrectly determined that Appellee’s claims
sheuld net be dismissed at the metien te dismiss stage. Te determine whether the
defense requires dismissal ef a plaintiff’s claim fer relief, this Ceurt cenducts a twe-
part inquiry. Ray, 948 F.3d at 226, Estate of Jenes, 961 F.3d at 667 (applying

qualified immunity standard at summary judmment). First, it must determine

10
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whether the defendant has demenstrated that the cemplaint dees net “allege[] er
shew(] facts that ‘make eut a vielatien ef a censtitutienal right.’” @werns, 767 F.3d
at 395 (queting Pearsen v. Callahan, 555 U.S. 223, 232 (2009)); see alse Estate of
Jones, 961 F.3d at 667. Secend, this Ceurt determines whether “the right vielated
was clearly established” at the time of the vielatien. Ray, 948 F.3d at 226. Ceurts
are free te address these questiens in any erder. Pearsen, 555 U.S. at 227.

Each preng ef the Ceurt’s qualified immunity analysis tums heavily en the
facts ef the particular case. See Reed v. Palmer, 906 F.3d 540, S48-49 (7th Cir.
2018). Thus, ceurts sheuld be wary befere dismissing a cemplaint under Federal
Rule of Civil Precedure 12(b)(6) en qualified immunity. Id.; see alse @wens, 767
F.3d at 396 (A qualified immunity defense can be presented in a Rule 12(b)(6)
metien, but . . . when asserted at this early stage in the preceedings, ‘the defense
faces a fermidable hurdle’ and is usually net successtul.”” (queting Field Bay, LLC
v. Cnty. of Suffelk, 46 F.3d 167, 191-92 (2d Cir. 2006)); Evans-Marshall v. Bd. ef
Educ. of Tipp City Exempted Vill. Sch. Bist., 428 F.3d 223, 235 (6th Cir. 2005)
(Sutten, J., cencurring) (“Absent any factual develepment beyend the allegatiens in
a cemplaint, a ceurt cannet fairly tell whether a case 1s ‘ebvieus’ er ‘squarely
gevern[ed]’ by precedent, which prevents us frem determining whether the facts of

this case parallel a prier decisien er net.” (alteratien in eriginal)).

11



USCA4 Appeal: 20-1908  Doc: 17-1 Filed: 11/19/2020 Pg: 19 of 33 Total Pages:(19 of 34)

Because the Complaint plausibly alleges that Appellants violated Mr.
Lawhon’s constitutional rights, and because those rights were clearly established,
Detfendants’ assertion of qualified immunity fails at both steps of the Court’s
analysis.

A. A Consensus of the Courts of Appeals Clearl y Establishes That It Is

Objectivel y Unreasonable to Suffocate a Nonthreatening, Prone ., and
Handcuffed Individual.

The defense of qualified immunity is only intended to shield public officials
from liability where “their actions could reasonably have been thought consistent
with the rights they are alleged to have violated.” Anderson v. Creighton, 483 U .S.
635, 638 (1987). This means that public officials will be held liable for violations
of “clearly established” constitutional rights—i.e., a right that is “sufficiently clear
that a reasonable official would understand that what he is doing violates” it. Owerns
ex rel. Owens v. Lott, 372 F.3d 267, 279 (4th Cir. 2004). In determining whether a
right was clearly established, defendants often argue, as Appellants do here, that the
plaintiff must point to a prior precedential case with almost identical facts. Edwards
Br. at 20. If accepted, this narrow interpretation of the “clearly established”
requirement makes it practically impossible for any new factual situation to be
considered clearly established. This serves only to justify excessive force, no matter
how abhorrent, simply because that exact unconstitutional behavior has not been

previously litigated.
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But this 1s net the law, and a ceurt need net identify a perfectly identical set
of facts fer a right te be clearly established. As the Supreme Ceurt recently
cenfirmed, public efticials can vielate clearly established law even in factually nevel
scenaries. See Tayler v. Riejase  U.S. 2020 WL 6385693, at *2—-3 (Nev. 2,
2020) (per curiam), see alse @wens, 372 F.3d at 279 (“[T]he absence ef centrelling
autherity helding 1dentical cenduct unlawful dees net guarantee qualified
immunity.”). In Tayler, the Ceurt rejected the Fifth Circuit’s narrew interpretatien
of the clearly established requirement, which rested en factual distinctiens between
the case befere it and its ewn precedent. 2020 WL 6385693, at *1. In deing se, the
Ceurt reiterated that “a general censtitutienal rule already i1dentified in the decisienal
law may apply with ebvieus clarity te the specific cenduct in questien,” particularly
when that cenduct is egregieus. Id (queting Hepe v. Pelzer, 536 U.S. 730, 741
(2002)). Tayler thus reinferces this Ceurt’s precedents helding that even in the
absence eof binding autherity er an “ebvieus” case, this Ceurt may leek te the
decisiens ef the ceurts ef appeals te determine whether a “censensus ef cases ef
persuasive autherity” clearly establishes the right in questien. Beeker v. S'\C. Bep 't
of Ceoirs., 855 F.3d 533, 543 (4th Cir. 2017) (queting @wens, 372 F.3d at 280); Ray,
948 IF.3d at 229 (cencluding that defendants were net entitled te qualified immunity
despite “ne ‘directly en-peint, binding autherity’ in this circuit that establishes the

principle” adepted); accerd Bistrict of Ceolumbia v. Wesby, 138 S. Ct. 577, 58990
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(2018) (“The rule must be settled law, which means it is dictated by conwolling
authority, or a robust consensus of cases of persuasive authority.” (internal citations
and quotation marks omitted)).

Here, the consensus of persuasive authority disposes of Appellants’ qualified
immunity defense. Prior to the night that Appellants interacted with Mr. Lawhon,
at least five courts of appeals had concluded that conduct similar to that alleged to
have killed Mr. Lawhon violates an individual’s right to be free from the use of
excessive force under the Fourth Amendment. Conwrary to Appellants’ assertions,
the district court did not reach a radical conclusion in denying their motion to
dismiss.’

As early as 2003, courts began to address factual scenarios similar to the
circumstances alleged here, and have uniformly concluded that the application of
force to a reswained individual violates the Fourth Amendment. In Drummond ex

rel. Drummond v. City of Anaheim, 343 F.3d 1052 (9th Cir. 2003), a trio of officers

attempted to take a hallucinating, mentally-ill individual into custody pursuant to

3 To the conwrary, it would have been radical to grant amotion to dismiss on qualified
immunity grounds. A study reviewing the dockets of nearly 1,200 lawsuits filed
against state and local law enforcement defendants from 2011 and 2012 found that
defendants raised qualified immunity approximately twice as often at the summary
judgment stage as at the motion to dismiss stage, and only seven cases in the dataset
were dismissed on qualified immunity grounds at the motion to dismiss stage.
Joanna C. Schwartz, How Qualified Immunity Fails, 127 Yale L.J. 2, 30, 45, 48
(2017).
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Califernia’s mveluntary psychiatric detentien statute. /d. at 1054. Buring the ceurse
of the arrest, the efficers held the man face-dewn en the greund and cuffed his arms
behind his back. /d. Bespite the fact that the man effered minimal resistance ence
he was handcuffed, twe ef the efficers centinued te apply ferce, placing their knees
inte his back and putting the weight ef their bedy en him. /d. Even after the man
began te suffer distress and cemplain that he ceuld net breathe, the efficers further
restricted his ability te meve by applying a hebble restraint te his legs. /d. at 1054—
55. Shertly thereafter, he went limp, lest censcieusness, and fell inte a permanent
vegetative state frem brain damage—a result experts attributed te “a lack of exygen
te his heart . . . caused by mechanical cempressien of his chest wall.” Jd. at 1055.
The Ninth Circuit held that this cenduct preved sufficient te demenstrate a
vielatien ef the man’s Feurth Amendment right te be free frem excessive ferce,
particularly where, as here, the arrestee cemmitted ne crime and effered minimal (if
any) resistance after handcuffing. As it explained, “[tjhe efficers—indeed, any
reasenable persen—sheuld have knewn that squeezing the breath frem a cempliant,
prene, and handcutfed individual despite his pleas fer air invelves a degree of force
that 1s greater than reasenable.” Id. at 1059. The ceurt, hewever, did net step there;
1t alse cencluded that the plaintiff’s censtitutienal right was clearly established given

the ebvieusness eof the vielatien, publicity surreunding similar instances, and prier
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federal cases “describ[ing] the dangers of pressure on a prone, bound, and agitated
detainee.” Id. at 1061.°

The Sixth Circuit followed suit the next year, affirming a jury verdict against
a group of officers that caused an autistic man’s death by applying force to his upper
back as they reswained him face-down and handcuffed on the ground. Champion,
380 F.3d at 905. Although he was reswained, evidence available at summary
judgment indicated that the officers “continued to sit or otherwise put pressure on
[the decedent’s] back while he was prone on the ground with his face in the carpet.”
Id at 898. This, the Sixth Circuit concluded, was “not objectively reasonable,”
explaining that “[c]reating asphyxiating conditions by putting substantial or
significant pressure, such as body weight, on the back of an incapacitated and bound
suspect constitutes objectively unreasonable excessive force.” lo. at 903. Moreover,

the court readily concluded, even without an in-circuit case directly on point, that

the right was “clearly established.” Id. at 903—-04.

4 The Ninth Circuit continues to invoke Drummond as clearly establishing that
creating asphyxiating conditions constitutes excessive force, even when the suspect
does not specifically “plead for air.” See Slater v. Deasey, 789 F. App’x 17,21 n.3
(9th Cir. 2019), as amended on denial of reh’geen banc, cert. denied (Oct. 13,2020);
see also Abston v. City of Merced, 506 F. App’x 650, 652 (9th Cir. 2013) (“A
reasonable fact-finder could conclude that defendants’ use of body compression as
ameans ofrestraint was unreasonable and unjustified by any threat of hann or escape
when [decedent] was handcuffed and shackled, in a prone position, and surrounded
by numerous officers.”); Arce v. Blackwell, 294 F. App’x 259, 261-62 (9th Cir.
2008).
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More courts followed in the wake of Drummond and Champion. In 2005, the
Seventh Circuit reversed a district court’s grant of summary judgment to a group of
officers where the evidence created a triable issue of fact as to whether the
defendant-officer “knelt on [the decedent] with enough force to inflict lethal
injuries.” Abdullahi, 423 ¥.3d at 770.° In 2008, the Tenth Circuit concluded that
the evidence supported a finding that two Wyoming highway pawolmen violated
clearly established law when they killed a suspected drunk driver by using
compressional force to reswain him face down after handcuffing his hands behind
his back and restwaining his legs. Weigel, 544 F.3d at 1152—-53. Indeed, as the court
noted, at the time of the arrest “the law was clearly established that applying pressure
to [the decedent’s] upper back, once he was handcuffed and his legs reswained, was
constitutionally unreasonable due to the significant risk of positional asphyxiation

associated with such actions.” & at 1155.

S The Seventh Circuit’s earlier decision in Estate of Phillips v. City of Milwaukee,
123 F.3d 586 (7th Cir. 1997), does not call into question the consensus of authority
on this issue. Contra Edwards Br. at 18—19. The plaintiff’s “theory of liability [in
Phillips] rested] ... on the police’s ... failure to monitor a physically diswessed
prisoner.” Abdullahi, 423 F.3d at 771 (discussing Phillips). In conwast, the plaintiff
in Abdullahi, alleged that “[the defendant] lanelt on the decedent’s back with chest-
crushing force” and that the decedent’s injuries were “consistent with a crushing or
squashing[-Jtype trauma.” & Such is the difference between Phillips and the
present case. Thus, because Phillips involves “different facts, a different theory of
liability, and a crucial difference” in the alleged cause of death, id., it has no bearing
on the district court’s qualified immunity inquiry here. See McCue, 838 F.3d at 64
n.3 (distinguishing Phillips).
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Most recently—and barely a year before Mr. Lawhon’s death—the First
Circuit joined the Sixth, Seventh, Ninth, and Tenth Circuits when it dismissed an
interlocutory appeal from the district court’s denial of qualified immunity. McCue,
838 F.3d at 57. In McCue, officers were alleged to have killed an unarmed individual
after restraining him on his chest under their collective weight. l#. at 56-57. The
First Circuit held, in light of Drummond, Champion, Abdullahi, and Weigl, that it
was clearly established “that exerting significant, continued force on a person’s back
‘while that [person] is in a face-down prone position after being subdued and/or
incapacitated constitutes excessive force.”’ 4l at 64 (alteration in original ) (quoting
Weigel, 544 F.3d at 1155). Because the plaintiff inwoduced evidence sufficient to
show that the “officers continued to exert force on [the] nonresisting” decedent, the
court rejected the officers’ qualified immunity defense and dismissed the appeal. /o
at 59, 63.°

Taken together, this consensus of authority plainly establishes the following
principle: that it is objectively unreasonable to exert significant, continued force on

a handcuffed, compliant individual lying prone on his stomach. See, e.g., id. at 64;

¢ Consistent with McdCue, this Court has recognized that it lacks jurisdiction to
consider Appellants’ interlocutory appeal to the extent their challenge tums on the
diswict court’s assessment of the factual record. See Hicks v. Ferreyra, 965 F.3d
302, 312 (4th Cir. 2020) (“‘[F'|act-related dispute[s] about the prewial record’ fall
outside our limited jurisdiction.” (second alteration in original) (quoting Johnson v.
Jones, 515 U.S. 304, 307 (1995)).
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Weigel, 544 F.3d at 1155; Abdullohi, 423 F.3d at 770, Champiern, 380 F.3d at 901,
BDrummend, 343 F.3d at 1059. Altheugh this Ceurt has net yet had the eppertunity
te effer guidance as explicit as these circuits, its ewn precedent 1s censistent. Fer
example, this Ceurt has repeatedly held that “efficers using unnecessary, sratuiteus,
and disprepertienate ferce te seize a secured, unarmed citizen, de net act in an
ebjectively reasenable manner.” Meyers v. Balt. Cnty., 713 F.3d 723, 734—35 (4th
Cir. 2013) (queting Bailey v. Kenmnedy, 349F . 3d 731, 74445 (4th Cir. 2003)). And,
as early as 2013, “it was already clearly established that suspects can be secured
witheut handcuffs when they are pinned te the sreund, and that such suspects cannet
be subjected te finther ferce” Estate of Jeones, 961 F.3d at 668 (citing Karne v.
Hoargis, 987 F.2d 1005, 1008 (4th Cir. 1993)); see alse Yeung, 355 F.3d at 753
(finding that efficers’ use ef ferce against a ceeperating, handcutfed individual
created a questien of fact as te whether the efticers vielated the Feurth Amendment).
Thus, altheugh these decisiens de net address facts identical te these alleged 1n this
case, the principles underlying this Ceurt’s prier heldings cempert with the clear
censensus ef eut-ef-circuit autherity addressing this identical issue. See @werns, 372
F.3d at 279.

Appellants’ cenduct, as alleged here, 1s ne difterent than cenduct that has
repeatedly been held te be uncenstitutienal by ceurts ef appeals acress the natien.

As the Cemplaint alleges, Appellants centinued te apply ferce te Mr. Lawhen’s
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upper body over the course of several minutes, as he lay on the ground with his hands
cuffed behind his back. And they applied this force until the results were fatal. Thus,
the diswrict court’s decision was no aberration. Rather, it is the latest in a line of
nearly twenty years of consensus: police officers act unreasonably when they use
compressional force to restrain handcutfed, prone, and nonthreatening individuals.
This Court should affirm the lower court’s finding that Appellants are not entitled to
a pre-discovery dismissal on qualified immunity grounds.

B. The Diswict Court Correctly Concluded that Plaintiff Plausibly Alleged
Appellants Violated Mr. Lawhon’s Fourth Amendment Rights

In light of the precedent cited above, the question of whether Appellee has
plausibly alleged a constitutional violation is simple. Accepting the allegations in
the Complaint as true, which this Court must on a motion to dismiss, Rey, 948 F.3d
at 226, Appellants applied a quantum of force sufficient to kill Mr. Lawhon. In light
of the surrounding circumstances, this was objectively unreasonable, thereby
violating Mr. Lawhon’s Fourth Amendment right to be free from excessive force.

In determining whether an officer’s use of force was objectively reasonable,
this Court must balance the amount of force employed against (1) “the severity of
the crime at issue”; (2) “the extent to which the suspect poses an immediate threat
to the safety of the officers or others”; and (3) “whether [the arrestee] is actively
resisting arrest or attempting to evade arrest by flight.” Estate of Armstrong ex rel.

Armstrong v. Vill. of Pinehurst, 810 F.3d 892, 899 (4th Cir. 2016) (citing Graham v
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Cermer, 490 U.S. 386, 396 (1989)). Ferreasens effered in Appellee’s brief, each of
the Graham facters weighs in faver ef this Ceurt cencluding that the substantial
ferce allegedly used against Mr. Lawhen was net ebjectively reasenable. Mr.
Lawhen had cemmitted ne crime; he had ne weapen; he pesed ne immediate threat
te the efficers ence handcuffed;, and he effered little resistance in the nearly six
minutes that Appellants applied suffecating pressure te his bedy. See Lawhen Resp.
Br. at 37-49.

At bettem, Appellants’ challenge te the district ceurt’s decisien demenstrates
why the questien of qualified immunity is particularly inapt fer reselutien en a Rule
12(b)(6) metien te dismiss. Multiple ceurts recegnize that the qualified immunity
analysis 1s fact-dependent and 1s difficult te reselve at the metien te dismiss stage.
Schwartz, supra nete 3, at 53 n.128-29 (cellecting cases). As the Seventh Circuit
neted m Abdullahi, “[tlhe reasenableness eof [applying weight] en a prene
individual’s back during an arrest tums, at least in part, en hew much ferce 1s
applied” te that individual. Abdutlahi, 423 F.3d at 771. But determining the ameunt
of ferce applied 1s a questien ef fact, see id, as it tums en medical evidence
indicating the cause of death and whether that cause 1s censistent with asphyxiatien.
See, e.g., id. (“medical experts . . . agree that [the decedent] died of a cellapsed lung
and ether injuries censistent with extreme external pressure™); McCue, 838 F.3d at

60 (“expert witness[] attributed the likely cause ef death te ‘prelenged prene
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reswraint under the weight of multiple officers, in the face of a hypermetabolic state
of excited delirium.””); Drummond, 343 F.3d at 1053 (expert opined that the
plaintiff’s permanent coma was caused by a “lack of oxygen . . . caused by
mechanical compression of his chest wall”). Additionally, medical evidence may
reveal trauma—or a lack thereof—that is consistent with a significant use of force.
See Abdullahi, 423 F.3d at 766, 769.7

But a plaintiff need not present such evidence at this stage of the litigation,
and the Court must look only to the sufficiency of the allegations on the face of the
complaint and any exhibits that have been incorporated. See Ray, 948 F.3d at 226.
Here, Appellee’s pleading makes two critical allegations, each of which is entirely
consistent with the incorporated evidence: (1) that Appellants applied force to Mr.
Lawhon for a substantial period of time after his initial seizure, during which he was
reswained, JA 25-28; and (2) that Appellants’ use of force was sufficient to kill Mr.

Lawhon, JA 28-31. Although Appellants offer a different interpretation of the

7 Questions remain at this stage in the litigation about Appellants’ #raining that might
inform whether “a reasonable officer” would have understood that Appellants’
actions violated Mr. Lawhon’s constitutional rights. See Owens, 372 F.3d at 279.
Resolving cases such as this at the motion to dismiss stage, without the benefit of
discovery, will frequently leave plaintiffs unable to demonswate facts regarding the
defendant’s waining or the reasons that such training was implemented—both of
which may be relevant to whether the defendant’s actions were objectively
reasonable and whether the law was clearly established. See Weigel, 544 F.3d at
1155 (concluding that waining implemented in response to that circuit’s caselaw
indicated that the law was clearly established).
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minutes leading te Mr. Lawhen’s death, “[a] Rule 12(b)(6) metien te dismiss dees
net reselve centests swrreunding facts.” Ray, 948 F.3d at 226 (queting Tebey v.
Jeones, 7060 F.3d 379, 387 (4th Cir. 2013)). Accerdingly, the district ceurt preperly
cencluded that Appellee’s pleading plausibly alleged a censtitutienal vielatien, and

therefere, cerrectly denied Appellants’ metien te dismiss.

CONCLUSION

The WLC respectfully submits that this case presents the Ceurt with an ideal
vehicle te cenfirm, censistent with the view ef five ether circuits, that an eftficer whe
“[c]reates asphyxiating cenditiens by putting substantial er significant pressure,
such as bedy weight, en the back ef an incapacitated and beund suspect” uses a level
of ferce that is ebjectively unreasenable. Champier, 380 F.3d at 902. This Ceurt
sheuld cenclude, as did the district ceurt, that Mr. Lawhen’s censtitutienal right te
be free frem such ferce was clearly established and that, based en the facts alleged
in the Cemplaint, the ferce applied te Mr. Lawhen—whe had cemmitted ne crime,
had ne weapen, and pesed ne threat te Appellants—was ebjectively unreasenable.
Such a ruling will net enly assist the lewer ceurts in future cases, but will alse
previde necessary and unequivecal netice te the many pelice departments in this
Circuit that this type of cenduct vielates the Censtitutien.

Fer these reasens, this Ceurt sheuld affirm the district ceurt’s denial ef

Appellants’ metien te dismiss.
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