i IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY MARYLAND e

L‘_KATHERINE SAVAGE etal, R
| , Plamtlffs, | o x : | - :
Vs - _- : : * ‘, - CIVI1N0240306
PARTNERSHIP, et al, e
Defendants.
~ OPINION |

The Plaintiffs Katherine S‘avage and' the Disahility Ri ghts' DOuneil, filed an
- ‘Amended Complamt aoamst the Defendants Dierrnan Realty Group, Marshalls MA, Inc.,
| o City Place L1m1ted Partne1sh1p and DRG Property Managers for negh gence false |
1mprisonment and various Violations of the Americans w1th Disabihties Act (ADA) on
May 3, 2004. The Plaintiffs are seelong damages against all Of the Defendants as well as |
‘vplehminaiy and permanent mjunctive 1elief against Marshalls | :
On Decembe1 3, 2004 this Coun held a hearing on’ Defendant S Motlon for
"-Summaiy Judgment (DE#105) and Plaintiff’s Motion for Partlal Summary J udgment
(DE#106). The matter was taken under adv1sement and the following op1n1o‘n 18 rendefed.' '

Statement of Facts ,'

On September 3,2002, Ms. Savage, a non—ambulatory.individual with juyenile‘
rheumatoidaithritis whose mobility inipainn.ent requires'her to use a wheelchair, was
: shopping in Marshalls in the City Place Mall in Silver Spring, l\/laryland. On that date, a
fire alarm was activated and ClistOrners were told to evacuate the store, which is located '

on the secongﬁ of the Mall. Ms. Savage was evacuated. mtO the Mall with the rest of
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l the customels Howeve1 the Mall s elevators we1e moperable due to the eme1 gency As a L

‘,1esult Ms. Savaoe was unable to escape the Mall untll after the emergency ‘was over _"'j_‘i-“j "_’; i s

“The Plamtlffs Kathenne Savage and the Dlsabﬂrty nghts Councrl and Defendant "f o

' -Malshalls have each bloucrht cross—motlons f01 summary Judgment before th1s Court The ivj i

N Defendant has asked for summaly Judoment on the Plamtlffs cla1ms for false
- imprisonment, negli gence_and two -ADA .clarr_ns. The Plamtlff .ha’s asked’for summary
judgment on the two ADA claims. -

‘False Imprisonment

The Plaintiff alleges in her Amended Complaint, that she was fal'sely"imprisone'd ,
by Marshalls when she was evacuated from the store into an area-of the Mall that did not- :
o _‘have workm0 elevators or a prope1 means of egress for the dlsabled (Docket Entry #76) '

E Pla1nt1ff acknowledoes that unde1 Matyland law, false 1mpnsonment is an 1ntent1onal act

that results in (1) the depnvatlon of the l1be1“ty of another, (2) w1thout hlS consent and . -

(3) without legal Justlflcatlon ” The Great Atl. & Pac: Tea Co v. Paul, 256 Md. 643 654 .‘
(1970). o |

The Plaintiff correctly states that she did not con'sent to the alleged deprivati_on of
liberty. However,: for this cause of action to survive summary judgment, there must be
some evidence in the record sunporting the Plaintiff’s contention that t_he dep'rivation was
intentional. The Plaintiff relies on Rite Aid Corp. v. Hagley, 374 Md. 665, 684 (2003),'in
support of her argument that Marshall’s “deliberate lndifferenCe and recl<less disregard-
for the safety of its customers” 1'esulted‘vin her false imprisonment, and at the very least

raises an issue of fact to be determined by a jury.




The Rzre Azd case 1nvolved the alleged false 1mp1‘1$onrnent by the authontles of a.

R _‘: man suspected of child abuse The Court of Appeals stated 1n the case that o o

| , de,terminations- of cood faith Wthh 1nvolve 1ntent and motive ordinarily. are not 3
iiesolvable on a rnotion f01 summaiyjudoment In the case at hand hou/ever the
Pl.alntiff,has attemp‘ted to characterize the Defenda‘nt S alleged;mdlfferenceto 1ts ’ :
'obli gations under‘: t_he ADAas an intcntional act that”dirSCtlylffC:Sl‘ﬂted il] the v-félls.ei :

; imp_risonrnent_ of M_s'.iS._avage. Even though the Plaintiff has s_et.fonhevidence Of_the

, Defe'ndant’s alleged,disregard of‘thi's ADA obligation--and its failur_e; to"w.arn orreseue
Ms. Savage, that e\iidenCe seems to .supooit a clairnvfo.r negligence, -and not a clair.n for an
intentional tort such as fal’se imprisonment. | |

The Defendant cites to leardz V. Loyola Unzv No 97 C 1814 1998 WL 111683

(N.D. Ill Mar 12, 1998) in support of its assertion that the Plaintiff’s false 1mpnsonment - '

cla1rn more closel-y resembles a claim for negligence; In Filardi, a disabled Plaintlff
claimed that she Was falsely imprisoned in the Defendant"s" 1‘estroorn: facilities and other
facilities dunng the 1995 fall semester, because the fac1lit1es were allegedly )
noncomphant with ADA Title I regulations The Couit inF zlardz stated that in order to
recover for a claim of false imprisonment, actual or legal intent must be shown. The
Court opined, “(i‘)f a reasonable person in the actor’s position would have ~known‘that‘ the
consequence of his act was f_substantially'c:el“tain to,occur, then the actor has been
negligent-even though he did not know that the consequence would.occur.” ld at 5.
thile F ardi relies on Illinois law, the Maryland Court of 'Appeals in Rite Aid, also

stated that, “...the possibility, even probability, that the situation might have, or should
TERED
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4 v_;.have been handled niore effectively | vvhile perhaps suggesting negli Cfence ..does not:
: .' _-equate to bad faith or a lack of good faith 7 the Azd 374 Md at 687 | | B
| Similaily, m this case, when v1ewed in a livht most favorable to the Plaintiff
| 'whethei the Defendant 1ntentionally ‘zgnor.ed the ADA 1e0ulat10n does not affect whether

| ‘the Defendant kne\v or should have known that its alleged failule to. comply w1th the
- ) ADA,i'ectulation wlould falsely 1mpnson the Plaintiff due to the Mall’s inactive elevator’s..

~ Thatis at best an issue of neOhoence and not an mtentional tort. As such the
‘DEFENDANT 'S MOTION FOR SUMMARY J UDGMENT ON THE PLAINTIFF S
CLAIM FOR FALSE IMPRIS ONMEN TIS, HEREBY GRANTED ..

. Negligence -
| The Plaintiff also alleoes in her Amended Complamt thatthe Defendant Marshalls '

‘was negli 0ent in evacuatmg her from the store into an area of the Mall that did not have |
. workmg'elevators ora proper means of egress,for the disabled.' (Doc'ket Entry #76) Thev
Plaintiff states that Marshalls had a duty to protect the Plaintiff from nuury, breached that
'duty and.as a result caused i mJury to the Plaintiff Maryland case law supports the
assertion that a busilness,o.wes an invitee “a duty to use reasonable and ordinary care to
k_eeplthe' prernises safe and to protect the invitee from injury caused ;by an unreasonable
: risk.which the invitee, hy exercisingordina'ry care for his own safety, will not discover.”h
- Southland .Corp. V. Griﬁith, 633 A.2d 84, 89 (1993). The Defendant concedes t»hat.there is
arguably also a heightened duty to aid and protect a businessinvitee “who is in danger
vvhile on the business’s premises, provided the employee has knowledge of the injured

invitee and the employee is not in the path of danger.” Id. at 91.
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The Defendant argues that Ma1shalls d1d not have thrs helghtened duty, »or any

o duty, because 1t could not have known whrle Ms Savaoe was 1n Marshalls that she would ;

later be unable to_exrt the mall after beln_g evacuated f1'orn ‘M-a_r-shalls. .The-Defend_ant --adds _ Lo

- that no Marshall's;_-emp‘loyees ‘c'ouldv have known that the elevators in the _mall would_';be A

~ inoperable during an emergency. The Defendant cites to a case supporting this
.ijroposition'in whichJ.C. Penneys was sued for negligen'c__e after _tv'Vo-o‘f its _culstomers )

were attacked.in a mall outside its store. The Plaintiffs in the case_'.argued that the store S

- -was negligent because it failed to warn the mall of certain safety concerns. Thecourt = 0

found that J.C. Penneys‘ was not negligent b‘ecau_s.e it had no:dut'y to 'oroteCt its custorners ‘
~in areas of the mall that it neither owned nor possessed. Funk V. Taubman Co Lid, 102 =
F. Supp 2d 308 D. Md 2000) | |
However the facts in Funk d1ffer from the facts in thrs case because the events .

that led to the attack all occurred outside of J.C. Penneys Maryland case law suggests

that the necessary tri GTger for a store employe'e ] duty to a1d is “knowledge'of the injured _ A :
| , hi:nvitee Southlana’ Corp., 332 Md at 719 Smce Ms Savage was shopplng in Marshalls
when the evacuatlon and dan ger presented itself, it is arguable that Marshalls had
knowledge or should have had knowledge of Ms. Savage and therefo1e a duty to help
“her. As such the questron of neOh gence in thls case presents factual issues as to causation
and what exactly Marshalls standard of care should have been Whether Or not the .
Defendant knew or should have known that Ms. Savage would be unable to exit the mall
after the evacuation because of the mall’s inoper. able elevators s a questlon of fact that

should be answer, ed by a Jury Therefore the DEFENDANT S MOTION FOR

ENTERED

DEC 2872004
Clerk of the Circuit Court o
ontgomery County, Md. 5




- SUMMARY J UDGI\/IENT ON THE PLAINTIFF S CLAIM FOR NEGLIGENCE IS

_:I—IEREBY DENIED

Vlolatlons of the ADA

Plarntlff and Defendant have both flled mot1ons for summarv Judgment onbcount"‘.v_._.f-:'”"' o
‘Tand v of the Plamtlff’s Arnended Complamt Count I alleges that the Defendant B
N »Malshalls fa1led to desrgn evacuatlon procedures that comply w1th T1tle III of the ADA
o Count IV alleoes that Ma1shalls farled to remove a1ch1tectural barue1s n 1ts C1ty Place
Mall store. The Defendant f1rst alleces in 1ts naot1on that n.elther Ms Savage nor the !
D1sab1l1ty Ri 0hts Counc1l has standing to br1ng thelr Title III cla1ms |
- ‘Standmg- Katle Savage R
| The Defendant states that to estabhsh standmg for her T1tle III cla1ms the Pla1nt1ff E
R must show that (1) she w1ll suffer an 1n}ury 1n fact that is concrete and 1mmment (11) that f; :
“the alleged injury is s traceable to the alleged bad conduct (111) and that it is l1kely and. not '
speculatwe that the alleged injury will be redressed by a favorable demsron Gregory V. I
OTAC Inc., 247 F. Supp 2d 764,771 (D. Md. 2003)
The.Defend_ant-argues that Ms. Savage-.cannot establish an injury in fact under
~Title III that was caused by Marshalls’ evacuation'plan. In addition ’Ms Savage cannot
establish an 1nJury .m fact regarding the alleged fa1lu1e to 1emove archltectural barners in
the \ women’s handlcapped d1ess1n0 room because she has offered no evidence that she
) : eve1_. used or tried to use the fitting room. Marshalls also argues that Ms. Savage failed to
show a likelihood of future harm vvith respect to the other 672 Marshalls stores becauSe

she has admitted that she has not visited those stores and has not p10v1ded ev1dence that

“t;ﬁ%b
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Fnst this Couit alieady demed Maishalls Motion to Stmke Plamtiffs Second

' ".Amended Complaint which among othe1 thmgs argued for dismissal based on Ms - SRR

n Savaoe s lack of standing Second as stated earliei in the opmion Whethei or not Ms

= -v.Savaoe s 1nJunes were caused by Maishal]s isa questlon of fact appropriate for a Jury In SRR

addition even thoucrh the Plaintiff has not used and may not use the woman s
B "handicapped dress_mg room in Marsh_alls the g™ C1rcu1t hasstate‘d‘that a Plaintiff need o

- 'not encountei every baniei in a st01e to bnng a claim for all of the st01e s ADA

x Violations Sregerv Franco 228 F. 3d 889 894 (8th Cir 2000) Consequently, the fact

that M. Savage may have been mJured by Marshalls evacuation policy allows her to
- seek relief for any. of Marshalls’ alleged ADA v1olations in the store.
) As for the likelihood of future harm_, the Ninth'Circuit ..h‘as'sta_ted that “[wlhere the
: ‘harm alleged is difectly. traceable to aIWritten p‘ol-icy' there is an implicit likelihood of its
repetition in the immediate future W ortyune V. AM C, 364 F. 3d 1075 1081 (9th Cir.
2004). Since this case 1nvolves the validity of Marshalls written evacuation policy as it
peitams to the disabled, Fortyune suggests‘that the future harm element has been met.
‘Therefore, with all of the stan_ding elements having been met, and this Court’s previous ’
ruling on the matter, MS. SAVA}.GE DOES IN FACT HAVE STANDING TO BRlNG o
~ HER TITLE m CLAIMS. | |
Standing- Disability Rights Council

_ Marshallsalso argues that the Disbility Rights Council (DRC) lacks both
organizational and 1‘enresentational standing to bring suit in this case. Marshalls states

- that the DRC’s only demonstrable injury claimed that would warrant its organizational

dLo “divert resources” to deal with Marshalls’ violations of Title

- " standing is that it h sg L4
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I by meetrn0 and helpm people concerned wrth the d1scnm1nato1 y evacuatlon pohc1es s

Marshalls contends that thls 18 not enough to g1ve the DRC or gan1zat10nal standrng The w7
Defendant clanns that the DRC does not have 1epresentat1ve standin, g because Ms
Savace does not have standlng and because it has falled to 1dent1fy its other members that
| | have been affected by Marshalls alleoed dlscnmrnatmy pohc1es

| “The DRC flled an Am1cus Br1ef in the case addressmcr among oth‘er thin'gs, the
, is’Suel of standmg. Under._Maryland law, as long- as a Plaintiff has sta_nding toasserta - .
E C_laim,"', court_‘s.\vill assu_me that an or'ganjzation on the. same side as the Plai‘nt‘iff-also:hasv [ .
standin g td brino the clairn‘ Ma'ryland Ass'n .ofHMo s V. Héa’lzh Servs. ‘Co.sr Review
Comm n, 741 A.2d 483,487 (1999) Since thls Court has already ruled that the Plamtrff ‘

“has standlng to bring this actlon the DISABILIT Y RIGHTS COUNCIL WILL ENJ OY -

- THE SAME STANDING

Count Count I

Both the Plaintiff and Defendant have asked for summary Judgment on Count 1
(V1olat1on of Title TII of the ADA) Accordmg to the Defendant, in order for the Plamtlff
3 to_prevarl on a T1tle X clarm, she must show that -.she is (i) dlsabled; -(11) that the
Defendant is_a place.of public acco‘mmodation;’and (iii) that she was denied full and
equal access of the fac':ilities or privileges offered by the Defendant as a result of her
disability. See, e.g., Larsen v. Carnival Corp., 242 F. S.-upp.-2.d 1333, 1342 ’D' Fla.
9003) In addition, section 302(b)(2)(A)(n) makes it 1lle0al for such an entrty to “far] to
make 1easonable mod1frcatlons in policies, p1 actices, or procedures when such
modifications are necessary to afford such goods, services, faCIllthS, pr1v1leges,
advantages, or accommodations to individuals with disabilities, unless the entity' can
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o vdemonstr rate that making such modtflcatlons Would fundamentally alter the nature of such
I " :gwoods» services, facrl1t1es pnvﬂeoes advantages or accomrnodatlons ” 42 U S C e
| : '§12182(b)(2)(A)(11) Case law su gests that requested mod1flcat10n must be 1easonable

' Johnson 2 Gambrmus Co /Spoel7l Brewery, 116 F 3d 1052, 1059 (Sth C1r 1997) -
The Defendant S main arvument 1s that Marshall s emergency evacuatlon plan
“."does not V1olate Title IIT because thete are 1o spec1f1c T1tle III rules concernmo the

‘contents of a pubhc accdmrnodatlon s emeroency evacuatlen plan The Defendant rel1es
" on Caruso V. Blockbuster-Sony Muszc Enter. Centre 968 F Supp 210 (D N. J 1997) for | -
its argument that Title IIT l1ab111ty will not fall absent a Vtolatlon of anr apphcable |
regulation.

Howetrer, Plaintiff points out, and lt seems clear, that Carusio"s ruling is |

" 'specrfrcally tailored to architectural des1gn changes Instead the Plamtlff beheves that
Martm v. PGA Tour 532 U.S. 661 (2001), is more apropos to the 1nstant set of facts In
Martm a PGA Tour cyolfer w1th a dlsabthty sued the PGA Tour for not allowmg h1m to
‘use a golf cart dunno tournaments. The U.S. Supreme Court ruled that even though there
. was not a specifie Title III violation, Title TTT does in fact require that any “policies,
practices, or procedures’ of a public accommodation be reasonably modlfied for dlsabled 3
‘individuals’ as necessaly to afford access unless domo ) would fundamentally alter
what is offered > Id.at 688 Based on the facts of the case, the Court ruled that Title IIT of -
the ADA had been _vi-olated. Martin seems to make it clear that Title III does in fact apply
to the policies of a public accommodation. While “policles” is not defined in Title IIL, a

store’s nationwide evacuation procedures would certamly const1tute a pubhc

nutefﬁﬁ
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'accommodatlon s pol1c1es Theiefore Trtle III of the ADA would apply to the case SR

curr ently before- thlS couit

In this case the Plaintiff argues, and the Defendant disagrees that changing ' . Ll

Maishalls emer gency evacuation plan would not. constitute an unreasonable modificatlon L

that would “fundamentally alte1 the nature” of Marshalls serv1ces Throufrhout the case
‘the Plamtiff has made modiﬁcation suoroestrons to the Defendant Marshalls argues that ' L
' i the modifications would not be reasonable because they would 1mpose t00 many
adrmnistratlve buidens such as coordinatmg.all of the1r 673 stores and negotiatmg new |
B lease terms With 673 landlords Yet it should be pointed out that the number of Marshalls :
- stores that do not have proper exits for the disabled would be consrderably less than 673, |

'Wthh would in turn ease Maishalls’ “adm1n1st1at1ve burden

While it is certam that Title I'Il of the ADA »do'es_ a'pplyi to this situation,‘ there haife o B

been vfacts set folth by both _sides as to Whether Marshalls’ evacuation plan did in'v fact ,
"violate‘Title lII of the AD.A. More importantly, both sides have ‘b‘resented facts as-to 'the |
' reasonablene‘ss of modifying Marshalls’ current evacuationv-procedures. vThe_ Plaintiff and
Defendant both-claim that the other has :failed to satisfy their res_peCtii(e burdens
reoardino reasonableness‘ andl Whetherithe proposed.modification-'would'alter'the natur'e:
of the pubhc accomrnodation The PlaJntiff has the burden of piovmg the reasonableness
of the modificatlon while the Defendant has the. burden of provmg that mod1f1cat10n |
would alter the nature of the public accommodation. Johnson v. Gambrinus
Company/Spoetzl Brewery, 116 E.3d 1052 (5® Cir. 1997). It seems that both sides have

raised issues and-evidence that could satisfy their respective burdens. As a result, BOTH.
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: MOTIONS FOR SUMMARY JUDGMENT ARE HEREBY DENIED AS TO COUNT -

~ LOFTHE PLAINTIFF S AMENDED COMPLAINT S
’ ”Count IV o o
o The Plaintiff and Defendant havcialso asked for snmmary. iudgment on Count.IV |
fMarshall .s alleoed‘failnre to remove ai"ch.itectural barriers in 1ts City Place Mall store )
' _,;The Plaintiff 1ncluded an affida\nt in her pleading from a Ms Vn gima Simmons which
stated that the City Place store lacks the bench requ1red by ADAAG §4 35 4, and has a '
door that swmgs 1nwa1d in v1olation of ADAAG §84. 35 2, 4. 35 3 & 4 13 6. The .
Defendant has also p1ov1ded an expert w1tness that stated the contrary At the heanng on- b,
the matter, both sides presented pictures allegedly'd_epicti_ng the‘ Marshalls’ handicapped |
.Won"lcn_’ s dr.essing‘rooni. The Defendant’s pictore sh'ows_._a dressing rooin that does have a
‘bench. The Plaintiffls' picture, howeve‘r,’shows_ that there is not';a 'b'en.ch. The Plaintiff
' -claimed at the hearing that the dressing room'in the befendant’s picture was not the
handicapned_women.’s 'dr'essingiroorn, .but the regnlarf\i/ornen’s dressing roonﬁ.— _The
'.l)ef'endant di_d vnot dispute that assertion. -‘ |
| The Plainti_ff also suggested that the Defendant’s expe‘rt did nothing more than
peek into the dreéssing room, and therefore_could not vfully examine if there was a bench
or an inward svvviniging door. It _.is'unclear from the facts whether the Defendant’s expert
© examined thc right ,dressin g room, and whether Defendantl’s picture may have depicted
~ the wrong dressing 1‘oom. Considering this uncertainty, there iar_e material questions of
- fact in.dispute that require this issue to move forward to a jury. As a result,
'PLAINTIFF’S AND DEFENDANT’S MOTlON S FOR SUMMARY JUDGMENT AS
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